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Legal Disclaimer

The information contained in this packet is for general guidance.  The application and impact of laws can vary greatly based on specific facts involved.  Therefore, this information should not be used as a substitute for consultation with professional legal, accountant, tax, or other competent advisors.  
ABOUT OUR FIRM

In 1982 Dennis Schulze founded the law firm now known as Schulze, Howard & Cox in an office on Fifth Street in Marysville.  Schulze, Howard & Cox is now located in 110 S. Main Street, Marysville, Ohio where we concentrate on estate planning; real estate law & development; corporate and business; personal injury and wrongful death; probate of estates and guardianships and general civil litigation.

DENNIS SCHULZE is the founder and senior partner of the law firm of Schulze, Howard & Cox.  His areas of practice include; Real Estate Development, Civil Litigation, Estate Planning and Probate. 

Mr. Schulze received his Juris Doctor from The Ohio State University College of Law in 1968 and he spent the next four and one half years in the U.S. Army.  As a Judge Advocate Officer he tried 186 courts martial and provided legal counseling to thousands of soldiers and their dependants.  In 1973 Dennis and his wife Karen returned to Ohio and settled in Marysville.  He spent the first nine years as an associate and then partner with Joe Grisby and David Allen before opening his own office.
 

Mr. Schulze is a member of American Trial Lawyers Association as well as The Ohio State and Union County Bar Associations and The Ohio Land Title Association.  He is past President of the Columbus Chapter of the Federal Bar Association and he currently serves on the Ohio State Bar Association Certification Board for Real Estate attorneys.  Over the years he has taught many legal subjects to both attorneys and laymen.

Mr. Schulze has actively served our community.  He has held leadership positions in the YMCA; the Mental Health Board; the Community Concerts Association; Trinity Lutheran Church; Boy Scouts of America; and The Chamber of Commerce and currently serves on the Economic Development Plan Committee of the Union County Chamber of Commerce.

FRANK HOWARD is a partner in the law firm of Schulze, Howard & Cox.  His areas of practice include Real Estate Law, Probate and General Practice.

Mr. Howard received his Bachelor of Science in Secondary Education from Kent State University in 1972.  He received his Juris Doctor from Ohio Northern University in 1975.  He opened his own office in 1995.  He was a partner with the law firm Allen, Howard, Yurasek and Merklin.  In 1999, he joined Dennis Schulze’s practice.  He and his wife Angie reside in Marysville.  He is a former President and current member of Union County Bar Association.

Mr. Howard lends us his expertise in Real Estate, having concentrated in this particular field for over 25 years.  He has spoken at various seminars on the subject of Real Estate Law.  Prior to joining our firm, Mr. Howard owned and operated his own title company, serving the needs of his clients, local realtors and area lenders.  He is a Title Agent for First American Title Insurance Company and Old Republic National Title Insurance Company.

FAYE D. COX  is a partner in the law firm of Schulze, Howard & Cox.  Her areas of practice include Estate Planning and Probate; Real Estate Law; Business Law and General Practice.

Mrs. Cox graduated magna cum laude from Bowling Green State University in 1998 with a Bachelor of Arts Degree in Environmental Policy & Analysis.  Mrs. Cox received her Juris Doctor from The Ohio State University College of Law in 2001.  She is a member of the Union County Bar Association, the Ohio State Bar Association, the American Bar Association and the Phi Beta Kappa Honor Society.

Prior to coming to Union County, Mrs. Cox clerked for the Seventh District Court of Appeals in Youngstown, Ohio, served as Research Assistant to Dean Gregory Travalio at The Ohio State University College of Law, and was a law clerk for Bank One, NA.  

Mrs. Cox is very involved in the community and is a board member of the Union County Habitat for Humanity, and is Vice Chair of the Business and Education Workforce Team, a division of the Union County Chamber of Commerce.  Mrs. Cox is also the district coordinator of the Ohio High School Mock Trial Program and is an active member of the Union County Bar Association.  


Where Do I Start?

A good business plan must start by surrounding yourself with the people who can best help you to make your dream of owning your own business a success.  That means making sure that you have an experienced business accountant and an attorney that is familiar with the latest developments in business law and formation.  Your attorney will need to create business documents that conform to the law, reflect your business plan, and are workable documents.  

In order to evaluate your needs, you should sit down with your attorney to evaluate your goals.  At the first interview, you will be given an explanation of the different types of business entities.  You will have a chance to ask questions and will receive written information that will explain your options in greater detail.  After reviewing the information, discussing the options with your accountant and determining which option you prefer, you will need to provide the attorney with various information regarding your business plan.

Once your attorney has collected the necessary information, work will begin to prepare the required documents to set up your business entity.  When the documents are complete, you will be asked to come back to the office to sign the documents.  At that time each document will be explained.  Any changes that need to be made will be made and the documents will be sent to the appropriate personnel.  After establishing your business, your attorney will work with you and your accountant on your future business needs.

This process may seem a little overwhelming, but proper planning may provide some coverage from liability and help prevent litigation in the future.

TYPES OF BUSINESSES
SOLE PROPRIETOR:
The most common form of business entity is the sole proprietorship.  When someone, on their own, begins a new business without creating a statutory form such as a limited liability company or a corporation, he or she is a sole proprietor.  As the business expands, the owner may hire employees to work for him/her.  However, since the ownership interest is still 100% in one person, it is still a sole proprietorship.  A business may have dozens of employees, several managers and a general manager and still be a sole proprietorship if the business is owned by one individual.  Income and expenses flow through directly to the individual and are reported on Schedule C of the individual’s 1040.
PARTNERSHIP:
When two or more persons go into business together without creating a limited liability company or a corporation, they become partners in a partnership.  The terms of their joint ownership agreement should be reduced to writing (partnership agreement) although this is often not done.  The types and forms of partnerships are many.  One characteristic of a partnership is that every general partner is responsible for the actions of every other general partner.  Partnerships are required to file a separate income tax return.  However, this is an information only return and the partners each report their income on their individual returns on Schedule E of the 1040.
LIMITED LIABILITY COMPANY:
One of the statutory forms of business which offers a reduced risk of personal liability is the limited liability company (LLC).  In Ohio, an LLC may be formed by one or more persons.  It is taxed in the same manner as partnerships unless a desire to adopt the corporate form of taxation is indicated.  The owners of an LLC are known as members.  The management may be by a designated managing member or by all of the members.  Like a corporation, a member of an LLC is not personally responsible for contractual obligations or negligent actions of another member beyond LLC assets.  As with all forms of business, a member is personally responsible for his or her own actions if they are negligent.  If a member signs a contract in the status of a member only, and not as an individual, he or she should not be personally responsible unless fraud is involved.  An LLC, like a partnership, does not pay taxes unless the standard corporate form is selected.

CORPORATIONS:
A corporation is a business organization with a distinct name which may be formed to act as a continuing legal entity with specific purposes.  A duly formed corporation is treated by the law as though it were an entity separate and distinct from its shareholders.  Owners of the corporations are the shareholders, that is the holder of a stock certificate.  Shareholder’s participation in the management of the corporation, however, is limited.  Corporate affairs are normally governed by a board of directors which deliberates as a body.  Directors are elected by the shareholders.  Implementation of policy decisions by directors is delegated to officers such as a president, vice president and treasurer.  Officers report to the board of directors.

For small, privately held corporations, it should be stressed that shareholders can be shielded from corporate liabilities only if business is conducted in the proper corporate form and corporate records are kept.  What that means is that even if there is only a handful of shareholders, meetings must be held and minutes properly prepared.

A corporation may be taxed either as a partnership (Sub S) or as a corporation (C-Corp).

Among the advantages of operating as a corporation are:

· the personal liability of the shareholders is limited to the amount of money invested in the corporation (with the exception of unpaid taxes, individually assumed contractual obligators or their own negative actions)

· a corporation does not pay tax on the funds it receives in exchange for its stock

· it is easier for a corporation to raise money because of the flexibility provided by stocks

· a corporation can be sold in “chunks” represented by shares

· owners can easily transfer their ownership by selling their stock without the corporation dissolving

· unlike partnerships and other business associations, the corporate entity continues regardless of changes in management, directors or ownership

However, it is usually more expensive to incorporate than to form other entities, and it can be cumbersome to maintain corporate records and file two tax returns (individual and corporate).

Nonprofit corporations are a special type of corporation formed for charitable, religious and other purposes other than for profit.  This type of corporation does not issue stock and is tax exempt.  It can, however, pay salaries to its officers and is often used as a tax shelter.  In some cases, nonprofit corporations can also provide the benefit of government grants for medical and other research.

Choosing the Best Ownership Structure for Your Business

The right structure – corporation, LLC, partnership or sole proprietorship – has a lot to do with who will own your business and what its activities will be.  There’s no one choice that fits every business; your job is to pick the form that best meets your needs.

1.
Risks and Liabilities

In large part, the best ownership structure for your business depends on the type of service or products it will provide.  If your business will engage in risky activities – for example, trading stocks or repairing roofs – you’ll almost surely want to obtain liability insurance and form a business entity that provides personal liability protections, which shields your personal assets from business debts and claims.  This means setting up a corporation or a limited liability company (LLC).

2.
Formalities and Expenses

Sole proprietorships are easy to set up – you don’t have to file any special forms or pay any fees to start your business, although, a vendor’s license may be required in certain circumstances.  Plus, sole proprietorships don’t require you to follow any special operating rules.

Partnerships do not require the filing of any special forms and in fact, if nothing is filed it is presumed that an entity with two or more owners is a partnership.  Although no formal written agreement is required, such agreements are highly encouraged to prevent disputes.

LLCs and corporations, are almost always more expensive to create and more difficult to maintain.  To form an LLC or corporation, your must file documents with the state and pay a fee.  In addition, owners of corporations must elect officers (usually, a president, vice president and secretary) to run the company, both corporations and LLCs  keep records of important business decisions and follow other formalities.

Business owners who are starting out on a shoestring often care most about spending as little money as possible on the legal structure of their business.  For them, it can make the most sense to form the simplest type of business - a sole proprietorship (for one-owner businesses)or a partnership (for businesses with more than one owner). 

3. Income Taxes

When it comes to taxes, there are two types of tax treatment.  Sole Proprietorship, Partnership, LLC’s and S-Corps are generally “pass-through” tax entities, which means that all of the profits and losses pass through the business to the owners, who report their share of the profits (or deduct their share of the losses) on their personal income tax returns.

One thing to bear in mind is that owners of these unincorporated businesses pay income taxes on all net profits of the business, regardless of how much they actually take out of the business each year.  Even if all of the profits are kept in the business checking account to meet

upcoming business expenses, the owners must report their share of these profits as income on their tax returns.

Unlike other business owners, the owners of some LLCs and C-Corps do not report their shares of corporate profits on their personal tax returns.  The owners pay taxes only on profits paid out to them in the form of salaries, bonuses and dividends.
The corporation itself pays taxes, at special corporate tax rates, on any profits that aren’t deductible – that is, profits that are left in the company from year to year (called “retained earnings”) and dividends (portions of profits that corporations sometimes pay out to shareholders in return for their investments).  This separate level of taxation adds a layer of complexity to filing and paying taxes, but it can be a benefit to some businesses.
Not only do owners of a corporation avoid paying personal income taxes on profits they don’t receive, but because federal corporate income tax rates on the first $75,000 of corporate income are lower than the federal individual income tax rates on that same amount of personal income, a corporation and its owners may actually pay fewer overall taxes than owners of unincorporated businesses.
Always discuss all of your tax questions with an accountant.

4. Investment Needs
Corporations – unlike other types of business structures – provide a built-in stock structure that makes it easier to attract investment capital, including the possibility of raising public capital by making a public offering of shares.  If this option is being considered, you will need to comply with numerous statutes and regulations which are designed to protect the public.  In addition, this stock structure allows businesses in the Internet and other hot technology industries to attract and retain key employees by issuing employee stock options.

But for businesses that don’t need to issue stock options and will never “go public”, forming a corporation probably isn’t worth the added expense.  If it’s limited liability that you want, an LLC provides the same protection as does a corporation, but the simplicity and flexibility offered by LLCs keep an advantage over corporations.  For help on choosing between a corporation and an LLC, read Corporations vs. LLCs.

5.  Changing Your Mind

Keep in mind that your initial choice of a business structure isn’t necessarily permanent.  You can start out as sole proprietorship or partnership and later, if your business grows or the risk of personal liability increases, you can convert your business to an LLC or a corporation.

Corporation vs. LLC

	
	Corporation
	LLC

	Type of Ownership
	Stock (may have different classes)
	Membership (may have different classes)

	Eligible Owners
	No restrictions
	No restrictions

	Management
	Directors and Officers
	Members or Designated Managers

	Compensation to Owner
	Dividends are paid upon stock ownership
	Can have compensation paid differently than ownership if in agreement.

	Liability of Owner
	Limited liability for shareholders, officers and directors
	Limited liability for owners and managers.

	Duration
	Indefinitely
	Dissolves at the time specified in agreement, or upon loss of member unless others agree to continue

	Transfer of Ownership
	Shares transfer freely
	May have restrictions


C-Corp/LLC vs. S-Corp/LLC

	
	C-Corp/LLC
	S-Corp/LLC

	Tax Rate
	Graduated Tax rates from 15% to 39% apply to taxable income
	Tax rates are the personal income tax rates

	Pass Through of Losses
	Losses not passed through
	May pass to owners subject to certain restrictions

	Fiscal Year
	Any fiscal year
	Fiscal year of majority of members

	Liabilities and Basis
	Not Increased
	Increased

	Fringe Benefits
	Shareholders and Employees are eligible for most
	Members are ineligible for certain ones

	Tax Upon Sale
	Potential double taxation.  Corporation is taxed on sale of assets, shareholders are taxed on dividends or capital gains tax
	Single tax at member level upon sale of appreciated assets.  Generally no tax on distribution of appreciated assets.


Frequently Asked Questions

Who should form a corporation?

Because of the expense and formalities involved in setting up a corporation and issuing stock (shares in the corporation), you should form a corporation only if you have a good reason to do so.  If you merely want to limit your personal liability for business debts, forming a limited liability company(LLC) is probably smarter, because LLCs are both less expensive to form and less complex to run.  But here are some situations in which incorporating your business instead of forming an LLC may make sense:

· Your business needs the ability to issue stock or stock options to attract key employees or outside investment capital.

· Your business is so profitable that you can save significant income tax dollars by keeping some profits in the corporation each year.  This strategy is called “income splitting” because profits are essentially split between the individual owners and the corporation itself.  

· You own a family business and you want to begin making gifts of ownership to your family as part of your financial or estate plan or to plan for the next generation of owners.  With a corporation you can easily make gifts of shares in your company without necessarily giving up management control and, if it’s done correctly, without paying gift tax.

· Others insist that you incorporate your business.  For example, if you are an independent contractor, companies you want to work for may ask you to incorporate before they will sign contracts for your services.  This is because if you form a corporation, the IRS is more likely to view you as an independent contractor than an employee – a less-risky proposition for those who want to hire you.

Does running a corporation involve a lot more paperwork than running other types of business?

Corporations must comply with statutory rules that unincorporated businesses, such as partnerships and sole proprietorships, don’t have to bother with.  For instance, corporations must observe corporate formalities such as holding (and taking minutes of) annual shareholder and director meetings and documenting important directors’ decisions. Also, corporations must file and pay taxes on a separate corporate tax return and must set up a double-entry bookkeeping system to record business transactions, complete with daily journals and a general ledger.

How is corporate income taxed?

Unlike sole proprietors and owners of partnerships and LLCs, a corporation’s owners do not pay individual taxes on all business profits.  The owners pay taxes only on profits paid out to them in the form of salaries, bonuses and dividends.  (Dividends are portions of profits that large corporations sometimes pay out to shareholders in return for their investment in the company.)  The corporation pays taxes, at special corporate tax rates, on any profits that are left in the company from year to year (called “retained earnings”).

Note that this taxation scheme does not apply to “S corporations,” which are corporations that have elected partnership-style taxation.  (Regular corporations discussed above, are called “C” corporations.)  If your corporation elects to be taxed as an S corporation, all of the corporation’s profits and losses will “pass through” to the owners, who will report them on their individual income tax returns.

Is corporate income taxed twice?

Many people have heard that corporate income is taxed twice: once to the corporation itself and then again a second time when earnings are paid out to the corporation’s owners (shareholders).  This is true only for earnings paid out to shareholders in the form of dividends – that is, profits paid by large corporations to their shareholders in return for their investment in the company.
 In practice, this sort of double taxation seldom occurs in a small corporation.  The reason is simple: shareholders rarely pay themselves dividends.  Instead, they work for the corporation and pay themselves salaries and bonuses.  Because the corporation can deduct salaries and bonuses as ordinary and necessary business expenses, it doesn’t have to pay corporate tax on them.  (Dividends, on the other hand, are not a tax-deductible corporate expense, so both the corporation and the shareholder must pay tax.)  As long as you work for your corporation, even in a part-time or consulting capacity, you can take home profits in the form of a salary and bonuses, avoiding double taxation.

Do I need to worry about securities laws when I issue stock in my corporation?

Securities laws are meant to protect investors from unscrupulous business owners.  These laws require corporations to jump through some hoops before accepting investments in exchange for shares of stock (the “securities”).  Technically, a corporation is required to register the sale of shares with the federal Securities and Exchange Commission (SEC) and its state securities agency before granting stock to the initial corporate owners (shareholders).  Registration takes time and typically involves extra legal and accounting fees. 

Fortunately, many small corporations get to skip the registration process because of exemptions provided by both federal and state laws.  For example, SEC rules don’t require a corporation to register a “private offering,” which is a non-advertised sale of stock either:  
· a limited number of people (generally 35 or fewer), or

· those who, because of their net worth or income earning capacity, can reasonable be expected to take care of themselves in the investment process.

Most states have enacted their own versions of this popular federal exemption.

If you and a few associates are setting up a corporation that you’ll actively manage, you will no doubt qualify for an exemption, and you will not have to file any paperwork. 

Business Planning Worksheet

Name of Business:______________________________________________________________

Alternate Name of Business:______________________________________________________
Address of Business:____________________________________________________________

Purpose of Business:____________________________________________________________

Name of Statutory Agent:________________________________________________________

For each owner please list:

Name


 Address

Amount of Contribution  
Form of Contribution

_____________________________________________________________________________

_____________________________________________________________________________

_____________________________________________________________________________

_____________________________________________________________________________

_____________________________________________________________________________

Name of Manager(s) (if LLC)___________________________________

Name of Officers (if Corp)

President : ______________________________________

Vice President: ___________________________________

Treasurer: _______________________________________

Secretary: _______________________________________

Name of Directors (if Corp.) _______________________________________________________

Number and Type of Employees:____________________________________________________

_____________________________________________________________________________

Date of Annual Meeting:______________________

Name of Accountant:____________________________________

Address of Accountant:_________________________________________________________

Phone Number:______________________________

Answer the Following Questions if you are in the need of a 

Multi-Member LLC or a Corporation with Multiple Shareholders
1.  Are owners going to receive a set compensation or strict distributions (this question may require the assistance of an accountant)? If yes, please describe below:

__________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

2.  Are owners going to be restricted from performing the same activity as the entity?   Yes / No

3.  How will your entity deal with a tied vote? __________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

4.  What are the duties/requirements of each owner?

__________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

5.  What should be done if an owner is no longer able to perform his or her  expected duties/requirements as a result of disability or other reason?

__________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

6.  What happens to an owner’s business interest upon death?  Does the Entity allow for transfers to family members or others?
__________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

7.  What happens if an owner withdraws from the Entity?

__________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
8.  Who may sign checks?  Are you going to require more than one signature for large checks?  If yes, what is the dollar figure? 
____________________________________________________________________________________________________________________________________________________________






9.   What happens if an owner/member wishes to sell?

______________________________________________________________________________

______________________________________________________________________________

10.  Do you wish to have a Right of First Refusal clause?

______________________________________________________________________________

______________________________________________________________________________

11.  What method will you be using for allocation of profits and losses?

______________________________________________________________________________

______________________________________________________________________________

12.  Do you wish to put a limit on new members?

______________________________________________________________________________

______________________________________________________________________________

13.  What items will require a unanimous vote?

______________________________________________________________________________

______________________________________________________________________________

14.  Do you wish to purchase life insurance to insure key people in your business?

____________________________________________________________________________________________________________________________________________________________

General Notes and Questions

Please note anything else which may be of importance in planning your business or any questions you may have.

______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
